IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
GENE R ROVERQO, et al. : ClVIL ACTI ON
V. :

ALLSTATE | NSURANCE COVPANY, :
et al. : NO. 01-3894

GENE R ROVERO, et al. ) ClVIL ACTI ON
V.

THE ALLSTATE CORPORATI ON,

et al. : NO 01- 6764
EQUAL EMPLOYNENT OPPORTUNITY CIVIL ACTI ON
COVM SSI ON :

V.

ALLSTATE | NSURANCE COVPANY, :
et al. : NO. 01-7042

VEMORANDUM AND ORDER

Fullam Sr. J. Mar ch , 2004

The three above-captioned actions arise froma comon
set of facts, and have, in effect, been consolidated. Cvil
action 01-3894 will be referred to herein as “Ronero |"; civil

action 01-6764 will be referred to as “Ronero I1,” and civil
action 01-7042 will be referred to as “EEOCC.” This opinion deals

with pending notions in all three cases.



| . EACTUAL BACKGROUND

For many years, Allstate |Insurance Conpany hired, as
its enployees, all of the agents who sold its insurance policies,
handl ed clains, etc. Managenent apparently cane to believe that
its interests would be better served by agents who were
i ndependent contractors, rather than enployees. Al newy-
retai ned agents thereafter were deened to be independent
contractors. The enpl oyee-agents operated under one or the other
of two types of enploynent contracts, designated the R830 and the
R1500. The i ndependent-contractor agents operated under R3001
contracts (after a brief period of actual enploynent, as
trai nees, under an R3000 contract).

Beginning in 1991, Allstate anended its pension plan,
allegedly in order to conply with the Tax Reform Act of 1986 and
i npl ementing IRS regulations, to nmake clear that service as an
i ndependent - contractor agent under an R3001 contract would not be
credited toward pension entitlenents or calculations. The
anendnents also nade it nore difficult for covered enpl oyees to
qualify for early retirenment benefits and phased-out certain
particularly favorable features of the early retirenent benefits
(whi ch had enabl ed sone enpl oyees to retire at age 55, but have
their retirement benefits calculated as if they had continued to

work until age 63).



After having adopted the policy of hiring only
i ndependent contractors in the future, A lstate al so enbarked
upon a plan to persuade enpl oyee agents to switch to i ndependent -
contractor status, by offering financial inducenents (e.g., a
paynent of $5,000, and nore generous conmmi ssions on sal es).
Al t hough sone enpl oyee-agents nade the switch, many others did
not .

By 1999, the situation was as follows: of the
approxi mately 15,000 agents nationw de, approxi mtely 6,200
conti nued as enpl oyee-agents, under either the R830 or the R1500
contract. In Novenber 1999, Allstate announced its “Preparing
for the Future” Reorgani zation Plan, under which the enpl oynent
of all enployee-agents would be term nated as of June 30, 2000.
Each such enpl oyee-agent was offered a choice: if the agent
signed a conprehensive rel ease, he or she could (1) sign an R3001
contract and continue in the service of Allstate, (2) serve as an
R3001 i ndependent-contractor for a brief period, and then sel
his or her interest in their book of business to a buyer approved
by Allstate (frequently, another Allstate agent), or (3) sign an
R3001 contract but then imedi ately resign, in exchange for
severance pay anounting to one year’s earnings, to be paid
mont hly over a period of two years. Agents who refused to sign
the rel ease were sinply discharged as of June 30, 2000, with

little or no severance pay.



Confronted with these choi ces, nost of the enpl oyee-
agents (99.7% signed releases. Only 19 agents did not sign, and
several of their cases have been disposed of in the interim As
of the present date, the parties estimate that there are 16
potential claimnts who did not sign rel eases.

In Romero |, the 29 naned plaintiffs seek to represent
a class which includes the 6,200 fornmer enpl oyee-agents, to
nullify all of the releases, and to pursue a w de range of
clainms: for breach of contract, for violations of the ADEA, ADA
Title VII and ERISA. As can readily be seen fromthe foregoing
recital, the proposed class includes persons who did not sign the
rel ease, persons who signed the rel ease and continue in the
service of Allstate as independent contractors, persons who sold
their bl ocks of business to other agents and then resigned, and
persons who not only continue in the service of Allstate as
i ndependent contractors, but who have purchased bl ocks of
business fromretiring former agents. The class-action issues
wi || be addressed bel ow.

In Romero Il, plaintiffs seek to represent a class of
persons whose rights under ERI SA were all egedly violated by the
changes in the pension plan, and by their changes in status.

In its case, the EECC contends that requiring the

enpl oyee-agents to release all their clainms under the ADEA, the



ADA and Title VII in order to continue working as sal es agents
constituted retaliation in violation of § 4d of the ADEA, § 503a
of the ADA, and § 704a of Title VII, and al so constituted
interference, coercion, and intimdation in violation of 8 503b
of the ADA. Attached to the EEOCC conplaint is a list of the 300-
odd persons who filed charges with the EEOC - on whose behal f,
presumably, the EEOC brought its |awsuit.

1. DI SCUSSI ON

A. Validity of the Rel eases

An overarching issue in all of these cases is the
validity and enforceability of the rel eases signed by nost of the
affected enpl oyee-agents. Ooviously, if the releases are
enforceable, only the 16 remai ni ng agents who did not sign the
rel eases could possibly prevail in this litigation. Defendants
contend that this issue is not appropriate for class treatnent,
because of the conflicting interests of the putative cl ass
menbers, nmany of whom have no desire to be restored to the status
quo ante. | believe, however, that the issue can properly be
addressed on a class-w de basis by way of a declaratory judgment.
That is, if the releases are found to be unenforceable, a
declaratory judgnent to the effect that they are voidable at the
option of each class nenber would benefit those who wi sh to sue

Al l state, w thout harm ng those who choose not to do so.



| conclude, further, that the rel eases shoul d i ndeed be
voi dabl e at the option of the enployee-agent. |In the first
pl ace, the releases, on their face, violate 8 626 of the O der
Wor kers’ Benefit Protection Act, 29 U S.C. 8§ 626 (“OMBPA’) and 29
C.F.R 8 1625.22(i)(2), which provides “no waiver agreenent nay
i ncl ude any provision prohibiting any individual from... filing
a charge or conplaint, including a challenge to the validity of
the wai ver agreenent, with EECC. "~

Al'l state contends that it had no intention of
precluding the filing of charges, and notes that nore than 300
enpl oyee-agents did file charges with the EECC, w thout any
repercussions. The difficulty with this argunent, however, is
that we have no way of know ng how nmany ot her enpl oyee-agents
failed to pursue charges before the EEQCC sinply because they
accepted the rel ease | anguage at face val ue.

Moreover, as the EEOCC points out, it is illegal to
either retaliate, or threaten to retaliate, against an enpl oyee
to prevent himfromexercising rights under the EECC, Title VI
ADEA, ADA, etc. Those enpl oyees who did not sign rel eases were
in fact treated | ess favorably than those who did sign, and the
signers had all been threatened with such an outcone if they
exercised their right to refuse to sign the proposed rel ease.

| conclude, therefore, that the rel eases are voi dabl e.

Def endants’ notion for summary judgnent with respect to al



clainms by persons who signed releases will therefore be denied,
and plaintiffs’ notion for partial sunmary judgnent on that issue
wll be granted, to the extent of a declaratory judgnment as

di scussed above.

B. Substantive |ssues

Entering declaratory judgnent to the effect that the
signed rel eases are voidable at the option of the signing
enpl oyee does not, of course, signify that any of the enpl oyees
actually have valid clains to assert. It is therefore
appropriate to consider whether any of the clains asserted in the
various conplaints are subject to sunmary dismissal. | have
concl uded that sonme of them are indeed vulnerable to di sm ssal.

1. ADEA d ai ns

| have concluded that, on the undi sputed facts of
record, there is no basis for clainms of age discrimnation, for
the sinple reason that enpl oyees of all ages were treated alike.
An enpl oyer who visits adverse consequences upon all enpl oyees,
irrespective of age, cannot be held |liable for age
discrimnation. The fact, if it is a fact, that nany of the
af fected enpl oyees, or even a majority, are within the protected
age group, is irrelevant. On this point, | agree with the
Novenber 25, 2003 decision of Judge Herndon in the rel ated case

of Isbell and Schneider v. Allstate Insurance Co., (U S.D C

Southern District of Illinois, No. 0l-cv-00252).



2. The dains in Ronero ||

To the extent that the plaintiffs in Ronero Il conplain
about the anendnents to the pension plan nmade in 1991, 1994, and
1996, their conplaint, filed Decenber 20, 2001 is, on its face,
time-barred. To the extent that they | ost pension entitlenents
when t hey becane i ndependent contractors or forner enployees,

t hat consequence woul d be an el enent of damages if they establish
that their change of status was a breach of contract or otherw se
illegal - clains which are being asserted in Ronero | and the
EECC action. | conclude that Ronmero Il should be dism ssed in
its entirety.

3. Breach of Contract

If, as Allstate contends, the enploynent of al

enpl oyee-agents was termnable at will, then Allstate’s action in
termnating all those contracts on June 30, 2000 was entirely
permssible. Plaintiffs contend, on the other hand, that the
R830 and R1500 contracts were not at-will, but only term nable
for cause. They note that the review procedures specified in the
R830 contract clearly prevents at-will term nations, and that the
same provisions were included in the manual which acconpanied the
R1500 contracts. The present record does not permt resolution
of this issue on summary judgnment. Although the | anguage of the
two fornms of contract was drafted by Allstate, and anmbiguities

shoul d be resolved in favor of the enployees, it is also possible



t hat parol evidence not yet in the record may shed |ight upon the
i ssue.

4. Allstate’s Counterclaim

In its counterclaim Allstate seeks danages agai nst the
persons who signed rel eases, to the extent that they have, or may
in the future, sue Allstate, contrary to the terns of the
rel eases. Inasnmuch as | have determ ned that the rel eases are
voi dable, plaintiffs’ nmotion for summary judgnent dism ssing the
counterclaimw ||l be granted. Allstate’ s later notion for |eave
to amend its counterclaimw ||l be dism ssed as noot.

C. (Class Action |ssues

I n accordance with the foregoing discussion, | wll
certify a class under 23(b)(2) with respect to the voidable
rel eases, so that any forner enployee-agent who signed such a
rel ease may, by notifying Allstate in witing within 90 days,
effectively rescind the rel ease (including, of course, repaynent
of all sums received in exchange for the release). If a
sufficiently |arge nunber of agents rescind their rel eases,
plaintiffs may apply for certification of a Rule 23(b)(3) class,
when the contours of such a putative class will have been
clarified.

A cl ass consisting of the 16 remai ni ng persons who did
not sign releases will be certified, under Rule 23(b)(3), wth

respect to all issues not summarily di sposed of herein. 1In al



ot her respects, plaintiffs’ applications for class certification
w |l be denied without prejudice to a later notion for class
certification, in accordance with the views expressed above.

The acconpanying Order is intended to inplenent the

vi ews expressed above.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
GENE R ROVERQO, et al. : ClVIL ACTI ON
V.

ALLSTATE | NSURANCE COVPANY, :
et al. : NO. 01-3894

GENE R ROVERO, et al. ) ClVIL ACTI ON
V.

THE ALLSTATE CORPORATI ON, :
et al. : NO 01-6764

EQUAL EMPLOYMENT OPPORTUNI TY ClVIL ACTI ON
COW SSI ON :
V.

ALLSTATE | NSURANCE COVPANY, :
et al. : NO. 01-7042

ORDER

AND NOW this day of March 2004, I T IS ORDERED:
1. Cvil Action No. 01-6764 (“Ronero I1”) is dismssed
wi th prejudice.
2. In all other respects, defendants’ notion for summary
j udgnment is deni ed.
3. The notions for partial summary judgnent filed by
plaintiffs in Gvil Action NO 01-3894 (“Ronmero |1”) and

the EEOCC in Cvil Action No. 01-7042, are granted, to
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the extent of the declaratory judgnent being entered as
a separate docunent.

Plaintiffs’ notion to dismss defendant’s counterclaim
is granted. Defendant’s counterclaimis dismssed with
prej udi ce.

Def endant’ s notion for |leave to file an amended
counterclaimis dismssed as noot.

Counsel for plaintiffs shall submt a proposed order
certifying a Rule 23(b)(3) class consisting of those
former enpl oyee-agents who did not sign rel eases.

Except as above set forth in this Oder, all pending

nmoti ons are di sm ssed.

John P. Fullam Sr. J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
GENE R ROVERQO, et al. : ClVIL ACTI ON
V.

ALLSTATE | NSURANCE COVPANY, :
et al. : NO. 01-3894

EQUAL EMPLOYMENT OPPORTUNI TY ClVIL ACTI ON
COW SSI ON :
V.

ALLSTATE | NSURANCE COVPANY, :
et al. : NO. 01-7042

DECLARATORY JUDGVENT

AND NOW this day of March 2004, IT IS ORDERED
ADJUDGED AND DECLARED t hat :

1. The rel eases signed by the former enpl oyee-agents of
Al | state I nsurance Conpany pursuant to the “Preparing for the
Fut ure” Reorgani zation Plan are voidable at the option of the
persons who signed the rel eases.

2. Each enpl oyee-agent who signed such a rel ease may
rescind the rel ease by taking the follow ng action: wthin 90
days after receiving notice of this Oder, notifying Allstate
| nsurance Conpany, in witing, of his or her wish to rescind the
rel ease, and, within 30 days thereafter, tendering to Allstate
| nsurance Conpany repaynent of any and all benefits received by

the signer in exchange for signing the rel ease.

13



3. Counsel for plaintiffs in the above-captioned actions
shall submt to this Court for approval a proposed form of notice

i npl enenting the foregoing.

John P. Fullam Sr. J.
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